* The original of this docunment contains information which is
subject to withholding from disclosure under 5 U S.C. 552. Such
material has been deleted from this copy and replaced wth
XXXXXX' s.

March 1, 2007

DEPARTMENT OF ENERGY
OFFI CE OF HEARI NGS AND APPEALS

Hearing O ficer's Deci sion

Nane of Case: Personnel Security Hearing
Date of Filing: Cct ober 10, 2006
Case Nunber: TSO 0444

This Decision concerns the eligibility of )9, 0.9.0.9.0.9.0.0.9,.0.0.¢
(hereinafter "the individual") to hold an access authorization.?
The regulations governing the individual's eligibility are set
forth at 10 CF.R Part 710, "Criteria and Procedures for
Determining Eligibility for Access to Cdassified Mitter or

Special Nuclear Material." This Decision will consider whether,
based on the testinony and other evidence presented in this
pr oceedi ng, t he i ndi vi dual shoul d be gr ant ed access
aut hori zati on. As discussed bel ow, I find that access

aut hori zation should not be granted in this case.

| .  BACKGROUND

This adm ni strative review proceedi ng began with the issuance of
a notification letter by a Departnment of Energy (DOE) Ofice,
informng the individual that information in the possession of
the DOE created substantial doubt pertaining to his eligibility
for an access authorization in connection with his work. In
accordance with 10 CF.R 8 710.21, the notification letter
included a statenent of the derogatory information causing the
security concern.

The security concern cited in the letter involves the
i ndi vi dual’ s excessive use of alcohol. According to the letter,
during his college years the individual admttedly: (i) drank to
i nt oxi cation

1/ An access authorization (or security clearance) 1is an

adm nistrative determnation that an individual is eligible
for access to classified matter or special nuclear material.
10 CF.R § 710.5.



three or four days per week, and consuned al cohol four to five
hours a day; (ii) drove while intoxicated about twelve tines a
year; and (iii) experienced blackouts due to excessive alcohol
consunption. The letter also noted that during his post-college
years, 2001- 2004, the individual drove while intoxicated
approximately twelve tines per year, and that during the past two
years the individual had driven while intoxicated once or tw ce,
after consum ng between nine to fifteen beers. According to the
notification letter, during the period between April 2005 to
April 2006, the individual has been intoxicated two or three
times per nonth, consumng fromsix to fifteen beers.

Further, the notification letter pointed out that a DCE
consul tant psychiatrist diagnosed the individual as using al cohol
habitually to excess, and as suffering from al cohol dependence,

an illness which causes or may cause a significant defect in
judgment or reliability. In his witten report to the DOE, the
DOE consul tant psychi atri st i ndicated that in order to

denonstrate adequate evidence of “rehabilitation” from these
conditions, the individual wuld need to attend Al coholics
Anonymous (AA) and work through all of the 12 steps with a
sponsor at |east once a week for a mninmm of 200 hours over at
| east a year’s tine, and be abstinent from al cohol and all non-
prescri bed controlled substances for a mninmumof tw years. The
DOE consul tant psychi atri st further stated that in the
alternative, the individual could satisfactorily conplete a
professionally run, alcohol treatnent program either inpatient
or outpatient, including aftercare, for a mninum of six nonths
and be abstinent form al cohol and all non-prescribed controlled
substances for a mninmum of three years after the conpletion of
the program Further, the DOE consultant psychiatrist indicated
that if the individual did not conplete one of the above
rehabilitation progranms, he would need to denonstrate a m ni num
of five years of abstinence from al cohol and all non-prescribed
controll ed substances in order to show evidence of “reformation.”
According to the notification letter, this constitutes derogatory
information under 10 C.F.R 8 710.8(j)(hereinafter Criterion J)
and 10 C.F. R 8§ 710.8(h)(hereinafter Criterion H). ?2

2/ Criterion J security concerns relate to an individual’s use of
al cohol habitually to excess, or to an individual’s having

been diagnosed by a psychiatrist or |Ilicensed clinical
psychol ogi st as al cohol dependent or as suffering fromal cohol
abuse. Criterion H concerns relate to an illness or nental

(continued. . .)



The notification letter informed the individual that he was
entitled to a hearing before a Hearing Oficer, in order to
respond to the information contained in that letter. The
i ndi vidual requested a hearing, and that request was forwarded by
the DOE Ofice to the Ofice of Hearings and Appeals (CHA). I
was appointed the Hearing Oficer in this matter. |In accordance
with 10 CF. R 8§ 710.25(e) and (g), the hearing was convened.

At the hearing, the individual testified on his own behalf, and
presented the testinony of four personal W tnesses: two
supervisors, a co-worker and a friend. He also presented the
testimony of his own psychol ogist. The DOE counsel presented the
testimony of the DOE consultant psychiatrist.

1. Heari ng Testi nbny

A. The | ndi vi dual

The individual admtted that he is an al coholic. He recogni zed
that al cohol has caused him problens and agrees with the DOE
consul t ant psychiatrist’s diagnosis of alcohol dependence.
Transcript of Hearing (hereinafter Tr.) at 44-46. He admtted to
very heavy alcohol use in college, particularly in his senior
year when he drank to the point of intoxication about 30 tines.
Tr. at 50. He stated that he had cut back fromthat heavi est use
after he graduated. Tr. at 50-51. He testified that he stopped
drinking in July of 2006. Tr. at 51. He indicated that he net
with his psychologist on one occasion, and has attended one
session of an al cohol education program offered by his
psychol ogist’s treatnent center. Tr. at 63. He acknow edged
that he does not yet have a conplete treatnent plan with this
psychol ogi st, but stated that he plans to neet with her to
devel op one. Tr. at 66. He stated that he is confident that

treatment will help himand is wlling to go for treatnent two or
three tines a week, if necessary. Tr. at 70. He will use his
friends and the enployees at his psychologist’s office for
assi stance in staying sober. He is seeking to devel op pastines

that do not involve al cohol use. Tr. at 76.

2/ (...continued)

condition which, in the opinion of a psychiatrist or |icensed
clinical psychol ogist causes or nmay cause, a significant
defect in judgnent or reliability.



B. Individual’s Supervisors, Co-worker, and Friend
1. Supervisor # 1

This witness has known the individual since August 2006 and sees
himdaily. Tr. at 18. He described the individual’ s perfornmance
as exceptional. Tr. at 19. He indicated that he has never seen
the individual use alcohol and that the individual’ s perfornance
at work has not been affected by alcohol. Tr. at 19. He stated
that the individual had nentioned to him that he had recently
st opped use of alcohol. Tr. at 20.

2. Supervisor # 2
This witness has known the individual since 2005 and described

himself as the individual’s “first-line supervisor.” Tr. at 35.
He believes that the individual is a good perfornmer on the job.

Tr. at 38. Since he is located in a different state from the
i ndividual, he sees the individual infrequently, about every
three or four nonths. Tr. at 36. He was aware that the

i ndi vi dual used alcohol heavily in college, but testified that
the individual told him that he had abstained since July (of
2006) . Tr. at 37. He has never seen the individual drink to
excess, and has seen himdrink one beer on one occasion. Tr. at
39.

3. Co- Wor ker

This wtness has known the individual since August 2006, and sees
him daily at work. Tr. at 23. She does not see the individua
socially on a regular basis. Tr. at 28. She does not believe
that the individual’s work has ever been affected by alcohol

Tr. at 25. She was aware that the individual used alcohol
heavily while he was in college, but she has never seen him use
al cohol . Tr. at 24, 26. She testified that the individual told

her that he stopped using al cohol in July 2006.
4. Individual’s Friend

This witness has known the individual since they were in college
together in 1997. Tr. at 9. In August of 2006, they Ilived
together for one nonth while the individual was establishing
hinmself in the sanme region where he and the witness now |ive
Tr. at 10. They saw each other daily during that period, but

currently see each other only about once a nonth. Tr. at 10
She testified that she and the individual “got into trouble” in
college as a result of excessive use of alcohol. Tr. at 10. The

last tine she saw t he indivi dual



use al cohol was in March of 2006. Tr. at 11. She testified that
the individual told her he had stopped using al cohol as of June
or July 2006 [she could not distinctly renmenber]. Tr. at 14.

C. Individual’s Psychol ogi st

The individual’s psychologist is a certified addictions counsel or
and the owner and director of a treatnment center. Tr. at 78.
She testified that she met with the individual on one occasion in
January 2007 for two hours. Tr. at 79. She agrees with the
di agnosis of the DOE consultant psychiatrist that the individua

is al cohol dependent. Tr. at 80, 82. She believes that the
i ndi vi dual needs education, counseling and participation in AA
Tr. at 84-85. Wth respect to the length of time for this

program the individual’s psychologist stated that six nonths
woul d be average, but she would have to see his progress in order
to fully assess the appropriate tine for treatnent. Tr. at 86
88. She does not disagree with the |onger program reconmended by
the DCE psychiatrist. Tr. at 99-100. She believes that the
i ndi vi dual should remain conpletely abstinent from alcohol. Tr.
at 87.

D. DCE Consultant Psychiatri st

The DCE consultant psychiatrist reiterated his diagnhosis set
forth in his evaluation report that this individual is alcohol
dependent . He believes that the individual neets virtually all
of the al cohol dependence criteria set forth in the Diagnostic
and Statistical Mnual of Mental Disorders, 4'" edition (Text
Revision (DSMIV-TR). Tr. at  93. The DCE consultant
psychiatrist noted that at this point, all the individual has
acconplished with respect to rehabilitation efforts is several
mont hs of absti nence. Tr. at 96. He believes that the
i ndi vi dual needs several years of counseling, education, therapy
and AA participation, depending on the program he foll ows. Tr.
at  95-96. The DCE consultant psychiatrist testified that
currently, the individual’s risk of relapse, i.e., drinking
al cohol to the point of intoxication within the next five years,
is greater than 50%

I11. Applicable Standards

A DCE adm nistrative review proceeding under 10 CF. R Part 710
is not a crimnal case, in which the burden is on the governnent

to prove the defendant guilty beyond a reasonable doubt. 1In this
type of case, we apply a different standard, which is designed to
protect national security interests. A hearing is "for the

pur pose of affording the individual an opportunity of supporting
hi s



eligibility for access aut hori zation." 10 CFR
8§ 710.21(b)(6). The burden is on the individual to cone forward
at the hearing with evidence to convince the DOE that granting or
restoring his access authorization "would not endanger the common
defense and security and would be clearly consistent with the
national interest.” 10 CF. R § 710.27(d).

This standard inplies that there is a strong presunption against
the granting or restoring of a security clearance. See Dep't of
Navy v. Egan, 484 U S. 518, 531 (1988) (“the clearly consistent
wth the interests of the national security test” for the
granting of security <clearances indicates “that security-
cl earance determ nations should err, if they nmust, on the side of
deni al s”); Dorfnont v. Brown, 913 F.2d 1399, 1403 (9th Gr.
1990) (strong presunption against the issuance of a security
cl earance). Consequently, it is necessary and appropriate to
place the burden of persuasion on the individual 1in cases
i nvol ving national security issues. Personnel Security Hearing
(Case No. VSO 0002), 24 DCE § 82,752 at 85,511 (1995).

Once a security concern has been found to exist, the individua
has the burden of going forward with evidence to rebut, refute,
explain, extenuate or mtigate the allegations. Per sonne
Security Hearing (VSO 0005), 24 DOE Y 82,753 (1995), aff’'d, 25
DCE f 83,013 (1995). See also 10 CF.R 8 710.7(c).

V. Analysis

The issue in this case is whether the individual has mtigated
the Criteria J and H security concerns set forth in the
notification Iletter. As discussed below, | find that the
i ndi vi dual has not resol ved the concerns.

The individual’s psychol ogi st and the DOE consultant psychiatri st

agree that the individual is alcohol dependent. The i ndivi dua
does not dispute the diagnosis. Therefore, | nust determ ne
whet her the individual has shown adequate evidence of

rehabilitation/reformation fromthat condition. The individual’s
psychol ogi st and the DCE consul tant psychiatrist both recomend a
significant abstinence period along wth an educational/AA
conponent. The DOE consultant psychiatrist recomends a two-year
abstinence period. The individual’s psychologist initially
recommended a shorter period, but agreed that the |onger period
was certainly appropri ate. Wth respect to an
educati onal /t herapeutic  program the two experts differed
sonewhat agai n. The DOE consultant psychiatrist recommended a
two-year program and the individual’s psychol ogi st suggested an
initial six-nmonth program wth a review to assess progress.



| do not need to determine which rehabilitation program is

appropriate for this individual. Wiile the two experts differ
sonmewhat, ultimately, the individual has satisfied neither of the
experts’ proposed plans. The individual clains that he has

abstai ned from al cohol since July 15, 2006, although the overal

evidence on this point is slight. The individual brought forward
only one friend who socializes with him and she certainly does
not see him on a frequent basis. The other personal w tnesses
did not offer any significant testinony on the individual’s
abstinence in the past seven nonths. They nerely confirnmed what
the individual hinmself had told them Neverthel ess, based on the
individual’s own testinony and the believable but thin testinony
by his personal witnesses, | believe that there is sufficient
evidence to conclude that he has been abstinent for about seven
nmont hs. However, as is evident fromthe testinony of the experts
in this case, the seven-nonth abstinence period is only a part of
the necessary rehabilitation program The individual nust
undergo an educational conmponent here, and he has not yet begun
in earnest to acconplish that aspect of his rehabilitation. He
has attended one group session with his psychol ogi st’s counseling
program and had a one-on-one neeting with his psychologist. Both
experts recommended a considerably |onger program and | agree
with their view At this point, according to the DCE consultant
psychiatrist, there is greater than a 50 percent risk that the

i ndividual will have a relapse within the next five years. 1In ny
opinion, that risk is too great to recommend that the i ndividual
be granted a security clearance. Accordingly, | find that while

the individual has taken sonme steps towards rehabilitation, he
has not fully resolved the security concerns associated with his
al cohol dependence.

V. CONCLUSI ON

As the foregoing indicates, the individual has not resolved the
Criteria H and J security concerns cited in the notification
letter. It is therefore nmy decision that the individual should
not be granted access authori zation.

The parties may seek review of this Decision by an Appeal Pane
under the regulation set forth at 10 CF. R § 710. 28.

Virginia A Lipton
Hearing O ficer
O fice of Hearings and Appeal s

Dat e: March 1, 2007



